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FOREWORD 


The National Library Advisory Board made the follow- 
ing recommendation at its meeting on April 17, 1982: 


"Whereas the Open Systems Interconnection 
(OSI) environment will bring about new and 
more complex relationships among libraries and 
other public and private sector providers, the 
Board recommends that the National Librarian 
consider the development of a set of definitions 
and guidelines which Canadian libraries may 
choose to use in negotiating their contracts 
with database suppliers, vendors, and other 
information and bibliographic services, and 
common carriers and their users." 


The present paper provides the recommended defini- 
tions and guidelines. It also provides a logical follow- 
on to Canadian Network Paper No. 5, entitled Owner- 
ship of Machine-readable Bibliographic Data. The 
latter paper identified as an outstanding issue the lack 
of alignment of the terminology, definitions, wording 
and layouts of Canadian library and information 
network agreements. 


1. OVERVIEW 


This is the combined final report of two studies 
undertaken by Shardik Holdings Inc. under contract to 
the National Library. The principal investigator of 
both studies was Rajesh Ahluwalia, President, Shardik 
Holdings Inc. Mr. Ahluwalia is a registered profession- 
al engineer holding a Carleton University masters 
degree in systems engineering. He is also a member of 
the bar in Ontario and practices law primarily in the 
corporate and commercial fields. A considerable 
amount of the material in sections 1, 2 and 4 of this 
report was supplied by Roddy Duchesne, Senior Net- 
work Officer, National Library of Canada. 


In preparing this report, approximately 35 agreements 
were obtained on a confidential basis and examined. 
These agreements are representative of the broad 
spectrum of possible contractual relationships as iden- 
tified and defined in the report. Reference was also 
made to available existing relevant guidelines and 
model contracts. The only relevant guidelines found 
were the Euronet guidelines'; the most relevant model 
contract was the Harmonized User Contract of the 
European Host Operators Group (EHOG) published in 
iuronet DIANE News.* 


The purpose of this report is to assist the development 
of the emerging on-line open Canadian library and 
information network in three ways. The first is to 
provide a basis for understanding and discussing legal 
aspects of the network. This is done with a con- 
tractual model of the network which names and des- 
cribes the main types of contracting party and identi- 
fies the principal interactions which are the subject of 
library and information network contracts. The set of 
definitions in Appendix 2 also contributes towards 
establishing a clear basic starting point for discusison 
and further work. The second is to assist network 
participants to understand and deal! with the principal 
forms of contract which will exist in the emerging 
network. Participants include users, service opera- 
tors, information providers, and common carriers. 
Canadian libraries may participate in all these capaci- 
ties except that of common carrier. The third way is 
to foster greater standardization of the forms and 
terminology employed in the principal types of net- 
work contracts used by participants, including Cana- 
dian libraries. 


Section 2 provides a contractual model illustrating 
library and information network contractual relation- 
ships dealt with in the report: 


a) Information Provider (IP) - Service Operator (SO) 
b) SO (Information Retrieval Facility) - User 

c) SO (Library Processing Facility) - User 

d) Communications Carrier Enhanced Services -User 


The names above (for example, service operator) 
relate to roles. Any given organization may act in 
more than one role. A high proportion of Canadian 
libraries are users of information retrieval services; 
for example, the CAN/OLE service of the Canada 
Institute for Scientific and Technical Information 


(CISTI), the services of QL Systems Ltd., IST-Informa- 
tech Inc., Lockheed, and SDC. A considerable number 
of Canadian libraries are also users of library proces- 
sing services such as those of UTLAS and of the DOBIS 
system of the National Library of Canada (NLC). 
Much smaller numbers of libraries also act as informa- 
tion providers or service operators. Communications 
carrier enhanced services, for example, electronic 
mail messaging services and value-added network ser- 
vices such as iNet, are at an early stage of introduc- 
tion. Before very long, considerable numbers of 
libraries will likely use some of these services. 


Section 3 provides guidelines relating to the contents 
of contracts. In all contracts covered in this report, 
provision is made for the following features: 


a) interpretation; 

b) service description; 

c) scope of contract; 

d) licensee obligations; 

e) licensor obligations; 

f) financial terms and conditions; 

g) audit; 

h) warranties, waivers and limitations of liability; 
i) termination; 

j) general provisions. 


These headings are presented in a quick-reference 
form in Appendix 1, and are described in more detail 
in Section 3. Appendix 3 and Appendix 4 contain 
illustrative model contracts between SOs and users for 
information retrieval and library processing facilities. 
These contracts were drawn up using the guidelines 
provided in Section 3. The illustrative model contract 
between the SO of an information retrieval service 
and a user assumes a service similar to the CAN/OLE 
service of the Canada Institute for Scientific and 
Technical Information. The model contract between 
the SO of a library processing service and a user 
assumes a service similar to the DOBIS service of the 
National Library of Canada. 


Not all contracts will be sufficiently full and detailed 
to use all the headings as listed above and amplified in 
Appendix 1 and in Section 3. The headings are 
therefore offered as a checklist of section headings 
which may be included in a given contract. Where the 
headings are used, it is recommended that they be 
used in the form and sequence given above. It is 
recognized that certain contracts, particularly com- 
munication carrier contracts, are drawn up in a 
manner largely beyond the control of libraries and 
other library and information network participants. In 
the case of communications carrier contracts, there is 
normally a standard set of terms and conditions, and 
the would-be communication service user has to 
accept these in the form drawn up by the communica- 
tions carrier in order to obtain service. Section 3 
outlines the contents which may be included under 
each heading: these contents notes are offered for the 
consideration of libraries drawing up new contracts. 
While many libraries and other library and information 
network participants will choose to have shorter, less 
full contracts, they may wish to use the fuller list of 


contents as a checklist and as an aide-mémoire re- 
lating to considerations to bear in mind in dealing with 
contracts. Library and information network users and 
Participants may also find that the guidelines provide 
pointers of use to those planning to offer and/or obtain 
externally supplied (i.e., not in-house) information 
retrieval and library processing services. 


The detailed guidelines are intended for library and 
information network contracts. They are not intended 
for other types of library and data processing con- 
tracts, for example library acquisitions, consulting, 
facilities management, and software development con- 
tracts. Nor are they intended to replace legal counsel. 
Properly qualified legal advice and assistance should 
be obtained and used in drawing up, interpreting, and 
updating all contracts. 


Section 4 contains conclusions and recommendations. 
The conclusions may be summarized as follows: 


a) A mass market is developing rapidly for on-line 
electronic data and information. 

b) In this enlarging marketplace there is an increasing 
need for more standardization of contracts, in 
particular for standardizing the layout of contracts 
and the definitions of certain key terms. 

c) The opportunity exists to help accelerate Canadian 
library and information network development by 
assisting libraries and other network participants 
to draw up new contracts in a manner which builds 
on previous experience in this area, and to draw 
them up in a more standardized layout with in- 
creased standardization of terminolovy. 


The recommendations are as follows: 


a) i) Canadian libraries and other Canadian library 
and information network participants drawing 
up new contracts of the types covered in this 
report should use Appendix | headings as a 
checklist of headings which may be included in 
the contract. 

ii) Where a heading is used, it should be used in the 
form shown in Appendix |. 

iii) Headings used should appear in the sequence 
shown in Appendix lL. 

iv) Section 3 of this report should be used as a 
guide to what is to be included under each 
heading, where a heading is used. 

v) Terms used in drawing up library and infor- 
mation network contracts should be used as far 
as possible in accordance with the definitions 
given in Appendix 2. 


b) Canadian libraries and other Canadian library and 
information network participants planning to offer 
and/or obtain externally supplied (i.e., not in- 
house) information retrieval and library processing 
services should consider the impact of the points 
raised by the guidelines prior to finalizing their 
plans. 


c) After a period of time the guidelines, definitions, 
and illustrative model contracts should be reviewed 


in the light of experience, of changes in the 
Canadian library and information network, and of 
changes in relevant law, for example, copyright 
law. 


2. COMPUTERIZED LIBRARY AND INFORMATION 
NETWORK PARTIES 


2.1 Contractual Model of the Network 


Figure | shows the principal roles played by con- 
tracting parties within an on-line computerized library 
and information network. These roles may be com- 
bined or integrated in various ways; for example, a 
service operator may also act as information provider 
- as is the case with CAN/MARC records in the DOBIS 
database of the National Library of Canada (NLC). 
With respect to these records in this database, NLC 
acts as both information provider and_ service 
operator. 


Figure 1 distinguishes roles to the level of detail 
employed in this report. Further subdivision of roles is 
possible; for example, the role of information creator 
can be extracted from that of information provider. 
Sections 2.2 - 2.6 describe the roles shown in Figure 1 
and the interactions between them. 


Information Providers 
Service Operators 


Communications Carriers 


Direction of 
the principal 
flow of data 


Intermediary Users 


End Users 


Figure 1: CONTRACTUAL MODEL OF A COMPUT- 
ERIZED LIBRARY AND INFORMATION 


NETWORK 


2.2 Information Providers (IPs) 


Information providers are organizations compiling 
information and making it available in machine- 
readable form. They may not themselves compile all 
the information: they may also contract (for example, 
with authors) to obtain the information they sub- 
sequently make available. The Euronet guidelines? 
use the term "Data Base Supplier" to refer to IPs. A 
database in this context is a sizeable store or collec- 
tion of organized data accessible via electronic means. 


Some IPs, such as the American Chemical Society, 
provide databases within a single subject field. Pri- 
vate sector IPs of this type usually police actively the 
duplication of their information to ensure their exclu- 


sivity. Multi-subject field and public sector IPs usu- 
ally place less emphasis on policing the marketplace. 


On occasion, IPs make available not only machine- 
readable bibliographic retrieval information, but also 
full text information and other associated services, 
such as videotex and videodisc. An example of such a 
comprehensive service is the Pergamon-Infoline Video 
Patsearch service, which makes use of local video 
information on videodisc in addition to conventional 
database search and retrieval. The number of IPs of 
this type is growing in number, and will affect 
libraries. 


For the purposes of the present report, primary con- 
sideration is given to the commonest type of IP: 
multi-subject field IPs in either the public or private 
sector. No extensive consideration is given to the 
contract terms for associated services since these are 
considered outside the ambit of the present report. 
Similarly, contractual agreements between the origi- 
nators of information (for example, authors and infor- 
mation providers) are not examined. 


2.3 Service Operators (SOs) 


Service operators are organizations providing data 
base services to end users or to intermediary users 
such as libraries or information specialists. Numerous 
other names are used to refer to SOs, for example, 
"hosts " and "system operators." Numbers of organi- 
zations playing the SO role also play an IP role; an 
example is Infomart, which both creates databases and 
makes available on-line database services to end and 
intermediary users. 


Where the guidelines in Section 3 treat the SO role, 
they are oriented to the SO role in providing on-line 
bibliographic information services. "Bibliographic 
information services," defined in Appendix 2, include 
bibliographic record and full text database creation, 
access, search, and retrieval services. The concentra- 
tion is on on-line services since it is in the open on- 
line environment that a majority of ambiguities and 
difficulties occur. The provision of batch services is 
referred to only as a peripheral issue. 


SOs can be categorized by the type of service they 
provide. Two main types of SO are: 


i) Information Retrieval Facility (IRF), an SO oper- 
ating one or more computers to provide citation 
retrieval or information retrieval services from a 
number of databases to more than one organiza- 
tion. Citation retrieval is typically the retrieval of 
references to journal articles, but it may also 
include abstracts associated with these references. 
Information retrieval implies a greater scope of 
searching and retrieval including, for example, the 
searching and retrieval of full texts, and/or of 
numerical and representational data. QL Systems 
Limited is an example of an IRF. 


ii) Library Processing Facility (LPF), an SO that oper- 
ates one or more computers to support one or more 


library technical processing operations for libraries 
of more than one institution. Library technical 
processing operations include cataloguing, circula- 
tion, interlibrary borrowing and lending, acquisi- 
tion, and serials control. University of Toronto 
Library Automation Systems (UTLAS) is an 
example of an LPF. The nearest LC Network 
Development Office glossary equivalent term is 
"bibliographic utility." 


2.4 Communications Carriers (CCs) 


Communications carriers provide the data link be- 
tween users and on-line SOs. At present, CCs are 
primarily telecommunications carriers, though in the 
near future such mechanisms as cable, hydro lines, and 
broadcast may be utilized to a much larger extent for 
data transmission purposes. The extension of interac- 
tive videotex services delivered over cable networks is 
one example of this trend. The CCs are regulated in 
Canada by the Canadian Radio-Television and Tele- 
communications Commission (CRTC) and are primarily 
large public organizations. CCs include smaller tele- 
phone companies which, if they operate within a 
province, are provincially regulated. A majority of 
these have been bought out by the larger telephone 
companies; however, some small municipal telephone 
companies still exist. Most companies do, however, 
provide services that interface with the major packet 
switched networks. 


Two of the major packet switching network services 
available across the country are the Datapac service 
of Telecom Canada and the Infodat service of CN/CP. 
Datapac has adopted the X.25 protocol, which has 
gained significant international acceptance and can be 
utilized particularly in the U.S. All international 
telecommunications traffic for Canada is handled by 
Teleglobe Canada. 


The normal telecommunications services come with a 
variety of speeds and levels of service, and include 
bulk rates, hourly rates, and limited or unlimited user 
rates. The rates are subject to tariff conditions 
imposed by the CRTC. The levels of service can 
include dedicated or leased lines, primarily for high- 
speed data traffic. From a contractual viewpoint, 
there is no opportunity for negotiation, and the most 
difficult task is simply determining which level of 
service is the most economical. It should also be 
noted that for a number of telecommunications ser- 
vices, the subscriber rather than the user is respon- 
sible for the payment of fees to the carrier. For 
example, Datapac usage charges are presently billed 
by the carrier to the SO host and not to the users of 
the host, although this arrangement may be changed in 
the near future. The SO must bill its users if it wishes 
to recover the telecommunications costs incurred by 
users. Subscribers who intend to allocate expenses 
based upon use are responsible for maintaining records 
of connect time by users. 


Value-added communications services are now coming 
into the marketplace. An example of a value-added or 
enhanced service in Canada is iNet, whose services are 


offered by Telecom Canada, acting as a specialized 
SO. These services permit a subscriber to access data 
bases made available by many SOs. iNet services 
include electronic directories, automatic log-on, and 
the services of a Network Access Node which provides 
conversions necessary to overcome many hardware and 
software incompatibilities. Projected services include 
providing translation services so that a uniform set of 
commands may be used in accessing any SO on the 
network. Guidelines for these types of services are 
provided in Section 3.6. The guidelines do not cover 
basic common carrier telecommunications services, 
such as Datapac and basic telephone service, since 
these are not specific to library and information 
networks and are part of the communications infra- 
structure supporting library and information networks 
among many other types of networks (for example, 
banking and real estate). 


2.5 Users 


Users include "end users" and "intermediary users." 
End users are the individuals to whom information is 
passed through any number of intermediary users. 
Intermediary users, such as brokers and libraries, act 
on behalf of end users. These intermediaries between 
the SOs and end users provide expert searching of SO 
databases and may search databases on multiple SOs 
on behalf of a single end user. Contracts between 
intermediaries and end users are not covered specific- 
ally by the guidelines in this report. 


2.6 Interactions Between Parties 
2.6.1 IP - SO Interactions 


Section 3.3 of the guidelines covers two different 
situations. In the first situation, a library and infor- 
mation network SO obtains information from an IP. In 
this case the guidelines may be read principally from 
the viewpoint of an SO. In the second situation, a 
library and information network IP makes information 
available to other SOs. In this case the guidelines may 
be read principally from the point of view of the IP. 


An example of the first case is the purchase by CISTI, 
acting as SO, of rights to make available databases 
such as Chemical Titles, BIOSIS, Compendex, and 
INSPEC. This type of purchase provides the basis of 
the contract guidelines in Section 3.3. Reference is 
also made to the purchase of information from small 
private groups. 


An example of the second case is the provision by the 
National Library of Canada of the CAN/MARC data- 
bases to other SOs such as UTLAS and CISTI. This 
places NLC in an IP role with respect to this data 
base, in addition to the SO role NLC also plays in 
providing access to the database through its DOBIS 
service. 


2.6.2 SO - User Interactions 


For convenience, the SO - user interaction can be 
divided into two functional groupings, namely informa- 


tion retrieval (IR) and library processing (LP). Guide- 
lines for these are provided in Sections 3.4 and 3.5 
respectively. Within IR contracts, one could further 
sub-divide on the basis of the databases provided, 
since different considerations may apply when dealing 
with single subject field SOs versus multi-subject field 
SOs. The differences would be primarily in the 
policing provisions. In the case of LP contracts, such 
as those of UTLAS and NLC, the users may also enter 
into file-sharing agreements with one another. While 
these file-sharing agreements are concluded by users, 
they affect the SO, and the SO is implicitly a party to 
the agreement. File-sharing agreements are generally 
very simple, with minimal conditions; little emphasis 
is placed on these here. 


Other forms of agreements between SOs and users 
include the whole range of data processing services. 
This general area is not dealt with here; however, a 
great deal of literature is available concerning data 
processing contracts. These contracts may, for 
example, include facilities managment, software 
development, software licensing, and hardware consul- 
tations. A text of some benefit in this area is 
Computer Contract Negotiations, by Joseph Aver and 
Charles E. Harris, noted in the Bibliography. 


SO-user interactions include those where common 
carriers offer value-added services to users. This SO 
role of the carriers is likely to increase. Guidelines 
oriented towards the development of more complete 
and more standardized contracts relating to these 
interactions are provided in Section 3.6. 


2.6.3 International Sharing and Exchange Interactions 


A number of agreements are noted in this section for 
completeness. The guidelines presented in Section 3 
do not apply directly to these agreements, although 
they are likely to be helpful in reviewing the agree- 
ments prior to updating and/or renewing them. By 
agreement between the National Library of Canada 
(NLC) and the International Serials Data System (ISDS) 
International Centre, NLC registers serials published 
in Canada and contributes this registry to the estab- 
lishment and maintenance of the ISDS international 
file. As a national centre, NLC is responsible for 
communicating additions, corrections, and deletions in 
its national file to the "record level of specificity." 
NLC is also responsible for making the information in 
its file available to, and for responding to, all users in 
Canada and all other ISDS centres, including other 
national centres. 


In return for these services, the ISDS International 
Centre provides to NLC: 


- an "initial block" of International Standard Serial 
Numbers (ISSN) and renewals when required; 

- all information available from ISDS files for which 
NLC has assumed responsibility and to which ISSN 
have been assigned prior to the establishment of 
NLC as the Canadian National Centre; 

- a partial or complete copy of the international 
files and a periodic circulation of all additions, 
corrections, and deletions to the international file. 
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Another form of exchange of bibliographic data at the 
international level exists in the bilateral exchange of 
Machine-Readable Cataloguing (MARC) tapes as 
exemplified by agreements between NLC and the 
British Library (BL). In these agreements, each party 
agrees to the exchange without cost of MARC tapes of 
imprints for "book-form material." Under the terms 
of the agreement, each party may augment and/or 
modify bibliographic data and/or codes in the tapes of 
its counter-party to conform to its respective national 
MARC standard. Each party may also incorporate the 
resulting bibliographic data into its respective distri- 
bution services for sale or dissemination to commer- 
cial and non-commercial recipients anywhere. The 
one proviso that may exist, as in the case of the 
NLC/BL agreement, with respect to disposition of 
information received from the counter-party is that 
information cannot be distributed in the exact form in 
which it is received. 


It should be noted that Mr. J. Rosenthal of the 
University of California, Berkeley, California, estab- 
lished guidelines under contract to the International 
MARC Network Study (IMNS) Steering Committee in a 
1978 study entitled "International Accessibility to 
Catalogue Records Prepared by National Bibliographic 
Agencies in the MARC Network." Mr. Rosenthal's 
report and its model bilateral agreement for the 
international exchange of MARC tapes contained in it, 
were included in International Access to MARC 
Records: A Summary Report with Recommended Text 
for a _ Bilateral Agreement for the International 
Exchange of MARC Records.* 


3. PROPOSED CONTRACTUAL GUIDELINES 


3.1 What is a Contract? 


A contract is a legally enforceable agreement between 
two parties. The agreement is normally a formal 
statement of the business which each party wishes to 
conduct with the other. Thus, a contract should 
permit the parties to understand their exact obliga- 
tlons and should reflect a meeting of the minds 
between the parties to the contract. Unfortunately, 
this is not simple, given the ambiguities of language. 
The matter is further complicated by the introduction 
of technological innovations which, while permitting 
greater flexibility of purpose, also result in a con- 
stantly evolving technical vocabulary. The vocabulary 
may not be understood by individuals unfamiliar with 
the "art" or field of technical expertise, and is quite 
often formulated within a research environment by 
engineers and programmers. 


Since the ultimate test of a contract is whether a 
third party, particularly a court of law, can interpret 
the agreement in case of a dispute, it is necessary to 
ensure that the contract be as unambiguous as possi- 
ble. Fewer disputes are likely if both parties can be 
relatively certain of the outcome. Most agreements 
are written for at least one of two main reasons. 
There is a general need for some record which can be 
consulted for reference purposes or in the event of 
queries or disputes. Additionally, in some cases a 
written agreement is required by law. A written 
agreement may be amended not only in writing but 
also verbally, or through some actions on the part of 
one or both parties. It is wise to monitor contracts on 
an on-going basis, with any mutually agreed upon 
changes being recorded in writing, for the benefit of 
both parties. 


In interpreting an agreement, the courts usually take a 
common sense approach. Thus, for example, in 
common law jurisdictions, the courts will look to the 
agreement as a whole and base any interpretation on 
the ordinary meaning of the language. If a term is 
defined within the agreement, the meaning is taken to 
be the one provided by the parties, since the court 
seeks to define the parties' intent (meeting of the 
minds). The court will, of course, look to industry 
standards and other evidence to clarify any ambiguity. 
As an industry matures, the nature of its agreements 
become simpler since the "default" terms are known to 
the parties and can be determined by the industry. 


It should be noted that the Canadian legal tradition is 
based upon two major streams of legal philosophy, 
namely Common Law (British origin) and Civil Law 
(French origin). Both of these are modified by federal 
and provincial statute law. Copyright law is an 
example of a federal law applicable across Canada. 
At the same time contractual agreements in Canada 
contain many elements interpretable on the Dasis « 
the province in which the agreement is resident. 


3.2 Common Elements in Contracts Covered in this 
Report 


All contracts covered in this report contain the fol- 
lowing elements: title, parties to the agreement, and 
recitals. 


Title - a simple reference to the contractual nature of 
the relationship being established. The first party is 
usually the organization drafting the agreement. 


Parties - the legal names of the parties and the 
address of the corporate headquarters for each party. 


Recitals (generally referred to as Preamble in con- 
tracts originating in the United States) - this section 
contains "Whereas" clauses providing a brief historical 
background with items such as the development of the 
software and the causal link leading to the present 
relationship between the parties. 


Interpretation 


a) Definitions - explain terms not commonly known by 
laymen and/or terms used specifically in the con- 
text of the agreement; contain terms upon which 
specific obligations rest, for example, "payment," 
or "hit," which is a basis of payment. 


Terms should be defined in such a way that a wide 
number of professionals from the relevant field(s) 
can understand the terms. "Definitions" are placed 
in a separate section of the contract or, alterna- 
tively, among the sections to which they apply. A 
suggested approach would be to use the "Defini- 
tions" section for all terms which appear, or are 
referred to, in more than one section of the 
agreement. Terms peculiar to one section can be 
defined within that section as a sub-heading. All 
terms so defined should normally be capitalized or 
highlighted by some means. 


b) Governing Law - should apply to a jurisdiction 
whose law is known. 


c) Number and Gender/Singular and Plural - affect all 
grammatical changes. 


d) Table of Contents, Headings and Captions - include 
headings used or not used for interpreting the 
agreement. 


e) Priority of Documents - that is, that referred to or 
incorporated into the contract, in the event of a 
conflict between the documents. 


General Provisions (placed at the end of the agree- 
ment) 


a) Amendments - must be in writing, possibly with 
special provisions made for time "windows" during 
which contentious or undefinable provisions must 
be negotiated. This permits the project to be 
undertaken immediately and issues to be resolved 
as they arise. 


b) Term - can specify that a contract is in force for a 
definite period, or that it is valid until one or both 
parties terminate the contract under the terms and 
conditions of the contract. Implies that the con- 
tract is automatically renewed if it is not can- 
celled. 


c) Severability - specifies the effect of any invalid, 
illegal, or unenforceable clauses within the con- 
tract. The result may be the termination of the 
entire agreement, regardless of the relative impor- 
tance of the clause, or elimination of the clause, 
with termination only as a last resort, if the scope 
of the agreement cannot be maintained. 


d) Assignment - indicates that the contract is non- 
transferrable, non-assignable and non-assumable 
without prior written notice (though one's succes- 
sor in title may be assigned). 


e) Entire Contract - as specified, with any changes in 
writing becoming part of the contract. 


f) Agency - specifies that neither party is agent for 
the other, i.e., that neither party can contractually 
bind the other party to an agreement with a third 
party. 


3.3. Guidelines for Establishing a Contractual 
Relationship Between an Information Provider 
and a Service Operator 


3.3.1 Introduction 


An information provider (IP) providing a single or 
multiple database to a service operator (SO) generally 
executes an agreement with the creator of the infor- 
mation. This may be the author or an editor, and 
indeed there may be agreements for each constituent 
section of the database. Obviously, certain restric- 
tions may emanate from this prior IP-information 
creator relationship which have to be accounted for in 
the contract between the IP and the SO. In these 
guidelines it will be assumed that the IP either owns or 
has all substantial rights to the information. Further- 
more, the information is assumed to be formatted in 
machine-readable form. 


Where the commercial value of the information con- 
tained in the database is low, the tendency is of course 
to have rather simple agreements. These agreements 
do not need to be as complete, and sample agreements 
examined reflect this tendency. This situation occurs 
primarily where the relative strength of the IP and the 
S@spermit= the: SO to: dictate ‘terms to the IP. “The 
scope of the license given the SO is wide and few, if 
any, policing provisions are imposed on the SO. The 
SO rarely provides any auditing provisions for the IP. 
The guidelines below are for a longer rather than a 
shorter type of contract. 


The following structure is suggested for the purposes 
of ensuring that matters of concern are covered within 
a proposed contract and/or for assistance in negoti- 
ating and drafting an agreement. 


ee 


3.3.2 Service Description 


The service or system description, as appropriate, is 
an important element of the agreement. In this 
instance, a system description should include the scope 
of two major elements, namely, the means of storing, 
retrieving, and transmitting the information and the 
content of the information. The description might 
address how the system facilitates the use of the 
information, extent of delivery of the information, 
integrity of the IP's reputation, etc. 


If magnetic tapes are used by the IP to update the 
database, the SO will require the density, etc., of the 
tapes to be specified in order to ensure compatibility 
with its facilities. 


If on-line updates are to be made, the SO should 
ensure, by inserting a functional description of the IP 
software, that the following questions are answered: 


i) Is IP software reliable? 
ii) Is IP software capable of crashing the SO system? 


iii) Does IP software include communications 


protocol? 


The SO should ensure that the IP file description is 
adequate by inserting: 


i) title; 

ii) scope of the subject; 

iii) number of records; 

iv) indexing technique involved; 

v) file and record structure/format. 


Generally the IP is satisfied by inclusion of a general- 
ized picture of the size and scope of the SO facilities. 
Where the SO has a long-standing organization and 
there appears to be a stable environment, the IP 
usually does not require an extensive description. 


The description may also be incorporated by reference 
to other documents, such as brochures, or by implica- 
tion if the system has been in existence and is well 
known (e.g., DOBIS). The description is often 
appended rather than contained in a section of the 
agreement since it may be subject to change. 


3.3.3 Scope of Contract (License) 


The scope of the license can include provisions for the 
permitted use, the restrictions on use, and any ques- 
tions with respect to ownership. The party drafting 
the contract is likely to circumscribe the other party's 
rights, leaving itself any residual rights. Thus, de- 
pending upon the relative strength of the parties, it is 
not unusual for the originator of the document to be 
overbearing. 


a) Permitted use of the database or file: 
- Duplication under certain conditions only, normally 


only in part and in hard copy format. 
- Searches permitted with specific software. 


As basis for editing of information received and for 
creation of sub-titles. 


b) Restrictions on use of the database: 


- Non-exclusive, non-transferrable (normally not 
negotiable). 

- No complete hard-copy duplication. 

- No complete or substantial duplication of informa- 
tion using electronic means (except back-up). 

- No publication in part or in whole without per- 
mission. 


- No access by parties not related to SO. 
c) Ownership of the database: 


- to be specified over and above the permitted or 
restricted uses, thereby preventing any right of 
ownership arising from the use. The IP or The SO 
retains all rights to further sell or distribute the 
information in any segmented or complete form. 


3.3.4 Licensee Obligations (SO) 


a) Copyright Notice - furnished to users by the SO 
regardless of whether information is transmitted 
electronically or via any other means. Notice 
should appear at the beginning and end of every 
transmission, on each hard copy page and on each 
microfiche, and/or at the beginning of each 
machine-readable record output. 


b) Licensee Reports - (1) Indicate when and where 
"payment due" reports by the SO are to be sub- 
mitted. (2) Spell out the format in which the 
report(s) must be drafted, and the requisite con- 
tents of each report(s). Contents might include 
data such as the names and addresses of users of 
the IP files during the billing period, the medium of 
delivery of any files, user connect-time, etc. The 
IP can use this to create "profiles of use," and any 
changes in the pattern of use by a user could alert 
the IP to a possible abuse (for example, copying). 
(3) Ensure that the SO is entitled to provide such 
user information. As a measure of precaution for 
libraries acting as SOs who are unable to negotiate 
out of this constraint, they should at least consider 
advising each user of the fact that they provide 
information of this nature to the IP. 


c) Trademark Notices - may be required by the IP, be 
cause of services identified by trademark. The SO 
may be obligated to notify users of any trademark 
in the form and frequency specified by the IP. 


d) Marketing by the SO - may be specified in terms of 
use of trademark, distribution of literature, placing 
composite IP profiles on the system, etc. 


e) Other SO Obligations - include reports, in aggre- 
gate form, on database use, to help in the develop- 
ment and improvement of the database. Survey 
information about the user's needs and complaints 
may have to be provided to the IP; the SO should 
try to restrict this to information needed to fulfil 
specified requirements of the IP. 


3.3.5 Licensor Obligations (IP) 


a) Delivery - initial delivery of IP files to the SO. 
The IP submits updates to files as created. The 
schedule for updates should be included in the 
contract, or reference made as to which party shall 
establish the schedule and/or how it can be estab- 


lished. The medium of file delivery should be 
stipulated. Ownership of updates should also be 
considered. 


b) Format and Content of IP Files - as established by 
the IP. Provision might be made for modifications 
to the content and format of IP files by the IP. IP 
responsibility for serving adequate notice to the SO 
prior to changes in format of the database could be 
spelled out, along with provision for acceptance or 
rejection of such modifications, and consequent 
termination of the agreement. 


Reference might be made to method of calculation 
of refund or reduction of fees if termination 
occurs. The SO may choose to retain and run his 
system with an old database if permitted. 


c) Other IP Obligations - to ensure as much as possi- 
ble that information is correctly collected, 
entered, presented, etc. 


3.3.6 Financial Terms and Conditions 


All fees and chargeable services for which the SO will 
be responsible should be itemized. The fees/price lists 
should be appended since these may be subject to 
change. Specific fees might include initiation of 
service fees, annual fees, and handling fees, on a per 
file basis and per processing centre basis, or on some 
other chargeable basis. Charges specified might in- 
clude connect-time charges, search charges, and the 
charges for the number of records or files delivered on 
a particular search. 


If pricing is subject to change, it should also be 
specified when or by what date the IP must serve 
notice of the revised pricing structure. The SO should 
ensure that its software can account for the revised 
pricing structure. 


Dates by which all particular fees and charges must be 
paid should be stipulated, as should provision for 
penalty fees. This should include the basis upon which 
they are incurred and the basis for payment. If the IP 
offers fee and charging options, all options should be 
documented in the contract. Interest charge on over- 
due amounts, whether fixed or tied to bank rates, 
should be specified. 


3.3.7 Audit 


The SO's records are liable to audit by a third party, 
for example, a certified accountant. If the IP insists 
on its own auditors, access should be restricted by 
time of day, required notice, areas of investigation, 
purpose of audit, and number of audits. 


Fs 


The SO should maintain records adequate for the 
purpose of conducting audits for specified periods of 
time, for example, two years after expiry. The 
purpose of the audit is to ensure compliance with the 
terms and conditions of the contract and can include 
access to confidential information. If so, dissemina- 
tion of the information collected should be restricted. 
Provision should be made for the correction of under- 
payment or overpayment discovered through such an 
audit. Such corrective measures might include 
immediate monetary recovery from the SO or credit 
to the account of the SO. Balances at year end, upon 
termination, etc., are correctable within a time 
period. 


3.3.8 Warranties, Waivers and Limitation of Liability 


Because the SO assumes responsibility for all costs 
and/or risks which result from the use of IP files, a 
library which is an SO should insert a waiver in its 
agreement with the user to match any included by the 
ie 


A library which is an IP, on the other hand, may want 
to ensure that the SO warrants reasonable care and 
diligence in providing the SO services to users. It may 
include a non-liability clause which indemnifies it as 
IP from consequences due to errors and/or ommissions 
in the IP files used by the SO. 


A clause may be included regarding the immunity of 
both parties from liability resulting from any direct, 
indirect, and consequential damages emanating from 
the contract due to incorrect content or delivery of 
information, particularly if there are any crossovers 
into the U.S., where consequential damages can be 
both "remote" and "large" by Canadian standards. In 
any event, liability should be limited to a fixed amount 
only. 


The parties may choose to waive any breach and/or 
provision pertaining to the other, but they should be 
wary of habits born out of verbal agreements over 
time. Waivers should not be construed to apply to any 
subsequent breach and/or some other breach. 


3.3.9 Termination 


a) Breach of Contract - including the SO's failure to 
pay for services and/or other substantial breaches. 
Breach by either party giving rise to an option for 
the injured party to terminate should be closely 
defined. 


b) Elective Termination - provisions should be in- 
cluded for elective termination of the contract. 
These might include situations in which one party 
makes changes unilaterally (for example, file 
format by the IP). Common practice is to specify 
a particular date(s) during the calendar year upon, 
or prior to, which either party may cancel specific 
IP files from the purchased service or have the 
entire contract reviewed. 
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c) Provisions of Termination - IP files held by the SO 
are to be destroyed or returned when the contract 
is terminated. Certification of such action may be 
required by the IP. Alternatively, there may be 
provision for continued use for a limited time in 
the event of termination. 


Provision should be made detailing the period sub- 
sequent to termination in which final payment for 
any outstanding fees and/or charges and the final 
report are due; any penalties or damages, and their 
method of calculation; and terms of refundability 
of any fees - for example, initiation, lump sum, 
etce 


3.4 Guidelines for Establishing a Contractual 
Relationship Between an SO (Information 
Retrieval Facility) and a User 


3.4.1 Introduction 


The agreements between the SO and user for bibliog- 
raphic retrieval services are becoming simpler as the 
industry matures. Most major SOs provide for a 
standard purchase order configuration with the terms 
and conditions provided on the back of, or appended 
to, their forms. Typically the SO provides an entire 
service, including retrieval services, and access to a 
number of databases. The user may be sophisticated 
and own intelligent terminals or microcomputers capa- 
ble of storing, duplicating, and/or reformatting the 
accessed information; alternatively, the user may be 
relatively unsophisticated and have only a "dumb" 
terminal. The guidelines outlined below follow the 
same format as previously used. 


3.4.2 System Description 


The user should ensure that an adequate description of 
the service is provided. A key element is the retrieval 
software employed. The description of the retrieval 
software may be covered in the agreement by includ- 
ing a reference to the user manual. It should cover 
items such as keyword index searching, numeric in- 
dexes, boolean operators, tree structure indexes, 
weighting schemes for number of documents, phrase 
searching, etc. The user should ensure that the 
service description includes any associated services, 
such as electronic mail and messaging. 


The user should ensure obligation by the SO to provide 
terminals or to specify approved, compatible terminals 
for interconnection. Alternatively, the types of ter- 
minals supported by the SO facility should be des- 
cribed. 


The description should include telecommunications 
services available and supported and, for direct dial, 
the protocol and speeds supported. The description 
should also name and characterize the databases avail- 
able by subject matter, completeness, updating 
frequency, etc. (but need not be as complete as the IP- 
SO agreement), and should indicate the number of data 
bases available via SO and specify the hours and level 
of service. The SO should place the ability to change 


its system as high as possible on its list of non- 
negotiables and thus the user should at least ensure 
reasonable notice or an escape clause based on 
changes. 


3.4.3 Scope of Cotttract 
a) Permitted Use 


The user is provided a non-exclusive, on-line right 
to access, search, and retrieve data from autho- 
rized databases, and is entitled to use the SO 
software for searching the database. The retrieval 
software itself is seldom for sale, unless covered 
by a separate agreement. 


The SO may provide access to all databases and bill 
proportional to use or, alternatively, may restrict 
access. 


Where the SO provides access to databases in 
multiple subject fields, the terms and conditions 
imposed on the SO by the IP for those databases 
are passed along to the user. The terms imposed 
upon the SO by the IP can include policing provi- 
sions directed towards ensuring that no duplication 
of the database occurs. The SO is likely to police 
only passively by way of informing the user as to 
the restrictions imposed. Any active policing pro- 
visions should be examined carefully to determine 
the IP's right to police. 


b) Ownership 


Ownership of the database remains with the IP and 
thus the IP will decide how aggressively to police 
the abuses regarding copying of the information. A 
number of considerations influence whether an IP 
will choose hard or soft policing methods. 
Examples are the exclusivity of the information, 
the pricing philosophy, the market size and the 
type of information, and the organizational goals, 
such as cost recovery or profit making, the size of 
the organization, and the policing ability of the 
organization. 


3.4.4 Licensee Obligations (Users) 


Portions of the database may be copied, but the 
results are treated and subject to the same restric- 
tions as the main database. Non-commercial repro- 
duction is permitted, subject to copyright notice and 
acknowledgement of origin of the information. 


Alternatively, no copying is permitted. Only em- 
ployees are allowed access to the accounts. No 
permission is granted to attach intelligent terminals 
for accessing the database; only terminals provided by 
the SO are permitted. 


3.4.5 Licensor Obligations (SO) 


The SO must maintain and operate the service during 
the specified hours of use with reasonable precautions 
to provide uninterrupted service, and must maintain 
and update the database directly or indirectly. 


The SO may occasionally provide education, training, 
hot-lines for difficulties, equipment advice, and other 
associated customer services. The SO may also pro- 
vide and charge for telecommunications services and 
costs. 


The SO is obligated to inform users regarding changes 
to system, and to obtain user consent for individual 
user statistics disseminated to third parties (IPs). The 
SO may be obligated to inform the user of individual 
restrictions on each database. 


The SO has an implicit or explicit obligation to inform 
users on log-on or log-off of the resources used. 


3.4.6 Financial Terms and Conditions 


The considerations noted in 3.3.6 above apply here but 
have not been reproduced in order to save space. The 
considerations below supplement those in 3.3.6. 


User fees may be fixed or a combination of fixed price 
(base fee) and usage fee. The usage fee can be based 
on any one or a combination of the following: 


- connect time; 

- number of searches (hits) per database; 

- off-line, on-line output requests; or 

- full text, auxiliary services, reproductions, mailing, 
CLG 


Telecommunications costs are included at a fixed 
amount or billed based upon connect time. 


The user is responsible for all fees attributable to its 
account regardless of abuse by third parties. The user 
may want to insert a means of limiting its liability 
similar to the manner in which credit card users notify 
credit card companies upon the loss of their card. 


3.4.7 Audit 


The user has the implicit right to verify that charges 
are correct; however, explicit auditing provisions are 
not normally provided. 


3.4.8 Warranties, Waivers, and Limitations of 
Liability 


The SO seldom offers any express or implied warran- 
ties that the information provided by the service is 
suitable for any particular purpose, or that it is 
correct and/or up to date. 


SOs normally limit their liability to the user to simply 
correcting deficiencies, and crediting or refunding the 
user's fees for the failure or deficiency, with no 
liability attached for direct, indirect, or consequential 
damages. Thus one should ensure that the conse- 
quences of failure by the SO to perform should not 
cause great turmoil to the user. Failure to perform 
may permit the user to terminate. 


3.4.9 Termination 


The considerations noted in 3.3.9 above apply here 
also. The considerations below supplement those in 
BoD aes 


The contract may be immediately terminated and the 
user may be liable for damages for breach of copying 
provisions. 


Generally, 30 days' notice to terminate must be 
granted for changes in fees and services provided by 
the SO. 


3.5 Guidelines for Establishing a Contractual 


Relationship Between a Library Processing 
Facility and a User 


3.5.1 Introduction 


These guidelines relate to agreements between an SO 
and one or more users, permitting the user to utilize 
the SO's system for library technical processing opera- 
tions. As described earlier, the LPF activities include 
processing of cataloguing, circulation, interlibrary 
borrowing and lending information. The SO provides 
small libraries access to standardized library pro- 
cessing facilities. Standardization provides the ad- 
vantage of resource sharing between users without 
concern for compatibility and without a large capital 
expense on the part of any one user. The "file sharing" 
agreements resulting from this type of activity are 
very simple since there are no major technical con- 
cerns. The SO is nominally involved and provides the 
conduit for the agreements by permitting or denying 
access and calculating any cross charges. 


3.5.2 Service Description 


The considerations noted below supplement those 
already noted in 3.4.2 above. 


The contract should make clear the details of services 
to be provided, including: 


- A list of the services provided and the hours of 
their availability. 


- Description of the database creation software. 
This is included within user manuals and can be 
changed from time to time. The description should 
include each element of the bibliographic record. 


- Database creation standards. Creation of biblio- 
graphic records may be restricted to a single 
standard, with the possibility of subsequent com- 
pletion and upgrading of all entries in a record. 

- Service response times. 

3.5.3 Scope of Contract 

The user is permitted non-exclusive on-line/off-line 


access to the SO facilities for stated purposes, such as 
catalogue creation. Though not included within these 
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agreements, the sale of the creation software may be 
provided for by some SOs under a separate agreement. 


Processing power, such as access to compilers and sys- 
tems software, may be included. 


What storage arrangements are covered in the con- 
tract should also be made clear — for example, on-line 
disk and off-line magnetic tape, and whether telecom- 
munications are included or excluded. 


Permission for file sharing with other users is speci- 
fied. The SO acts as a guardian permitting access to 
other users if so instructed. Thus, ownership of the 
information remains with the user; however, the SO 
may be required to make provisions for access, billing, 
etc., for authorized parties. The SO may acquire a 
right to copy the information. 


The SO may make provisions for electronic mail/mes- 
saging. 


The SO may provide technical expertise such as: 


- equipment consultation 

- software development 

- project management 

- planning, training, troubleshooting 
- user documentation 

- data administration 

- products 

- technical set-up. 


3.5.4 Licensee Obligations (users) 
The user normally agrees to the following: 


- to consult with the SO prior to the publication of 
any products resulting from the services provided; 

- to acknowledge use of the system in marketing; 

- to contribute certain data in a form useful to other 
users of the system. 

- to inform the SO if access to user files is to be 
provided to other users (and under what condi- 
tions). 


3.5.5 Licensor Obligations (SO) 


The considerations noted below supplement those in 
3.4.5, which also apply here. 


The SO must take reasonable care to provide service 
and maintain relevant facilities and must take reason- 
able precautions as to security of data for the users. 


The SO must inform the user of any system or soft- 
ware changes, and is obliged to maintain cross- 
accounts for authorized file-sharing agreements. 


Provision must be made for maintaining necessary 
expertise and telecommunications. 


3.5.6 Financial Terms and Conditions 


In addition to previously mentioned costs (3.4.6), the 
following should be specified: costs for CPU Stile 
loading, file updating, file storage and user manuals, 
consulting fees, fees if any charges from one user are 
to be credited to another user for file-sharing use, 


electronic mail charges, and royalty for use of soft- 
ware modules. 


Once it has become a long-time customers, the user 
may be able to request "cost profile" runs from the SO 
to determine future costs. 


3.5.7 Audit 


The user is implicitly granted the right to audit; 
however, it is more likely that the system maintains 
Statistics which are displayed upon request or on 
logging-off. 


The user permitting access to its information implic- 
itly depends upon the SO for revenue collection and 
auditing. 


3.5.8 Warranties, Waivers and Limitation of Liability 


The considerations here are similar to those previously 
discussed, particularly those in 3.4.8. 


3.5.9 Termination 


The considerations here are similar to those already 
noted in 3.4.9 above. In the event of termination, a 
copy of the user's database is supplied to the user, and 
other copies are destroyed or returned to the user. 


3.6 Communications Carrier Enhanced Services 


3.6.1 Introduction 


Until now these services have been experimental in 
nature and may be significantly altered in the near 
future. The present guidelines simply speculate on the 
basis of the existing system in Canada. The guidelines 
do not attempt to repeat the previously mentioned 
considerations, but simply highlight additional matters 
for consideration. Concrete examples of such com- 
mercial services include the service provided by 
CN/CP under the trade name Infotex, and the iNet 
service provided by Bell Canada. 


Since the two nationwide communications carriers in 
Canada are regulated by the CRTC, many aspects of 
their agreements are not subject to negotiation. Their 
large size relative to the individual customers for 
their services limits the negotiating leverage of indi- 
vidual customers in dealing with them. 


3.6.2 System Description 


The elements of an enhanced service should be de- 
scribed or enumerated, including automatic log-on to 
multiple SOs, translation of search commands from 
one database to another, electronic mailing, and mul- 
tiple network interfacing. 


3.6.3 Scope of Contract 
Specific points that may need to be included are: 


- access to public directories maintained by the 
carriers and provided to the customer; 

- access to SOs on the network for information that 
the SOs make available to the carrier; 

- access to multiple services not limited only to 
bibliographic retrieval, but including videotex and 
related data processing type services. 


3.6.4 Licensee Obligations (user, IP or SO - customer) 
The following are probable licensee provisions: 


- agreement to cooperate and assist in providing 
information about the customer's system, software 
or data which is accessible via the enhanced ser- 
vice; to provide and maintain user documentation; 
to provide information on charges for accessible 
services; to maintain the licensee's own security 
system; and to maintain confidentiality of informa- 
tion provided by any other party; 


- agreement to provide research and survey informa- 
tion for improving the enhanced service; 

- agreement to maintain pages in the "Public Direc- 
tories" in a given structure and level of detail 
(inclusive of SO address, access procedures, etc.). 


3.6.5 Licensor's Obligations (Carriers) 
The following are probable licensor provisions: 


- agreement to calculate, collect and distribute fees 
among participants and the carrier, and to supply 
system information and security, by providing 
account summaries and having password checks. 
These may be in addition to the participants’ own 
security measures or may be in place of the manual 
information provided by the participant to the 
carrier for insertion into the carrier's security 
checks. 

- agreement not to interfere with trademarks, copy- 
right notices and other information. While 
agreeing not to interfere, the licensor disclaims 
responsibility for these. 

- agreement to provide access to "public" databases, 
such as directories, operated by themselves. 


3.6.6 Financial Terms and Conditions 


Offsetting fees may be based upon a credit/debit 
system since a number of participants are likely to 
have multiple roles, such as SO and user. The carrier 
may, subject to regulation, collect user fees and 
distribute them to IPs to keep accounting down to a 
minimum. 


3.6.7 Audit 


Cross-auditing is implicitly necessary, but is highly 
unlikely to be provided directly. 
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3.6.8 Warranty, Waivers and Limitation of Liability 


The general tariff regulations are likely to be included 
and these contain waiver clauses. The regulations 
absolve and/or limit the liability of the carriers for 
damages due to interruptions, mistakes, etc. The 
carrier further arranges to the indemnified against 
claims for slander, infringement of copyright, etc. 


3.6.9 Termination 


No special provisions are likely for termination. 
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4, CONCLUSIONS AND RECOMMENDATIONS 
4.1 Conclusions 


A mass market is developing rapidly for on-line elec- 
tronic data and information. The commercial U.S. and 
Canadian market for on-line databases was almost a 
$1 billion business in 1980 and is expected to be bigger 
than $2.5 billion in 1985.5 The market is not only 
expanding rapidly in size, it is also changing in nature. 
As the use of terminals and microcomputers becomes 
increasingly widespread, there are rising numbers of 
end users and intermediaries acting on behalf of end 
users. There are also rising numbers of information 
providers and service operators bringing data and 
information to the expanding market. Users — both 
end users and intermediaries — are less tied to individ- 
ual service operators and are more in a position to 
access multiple service operators to obtain the data 
and information they seek. 


In this increasingly mass market situation, it becomes 
more appropriate to move in the direction of standard- 
ization, at least in the terminology and layout of 
contracts. Market forces will eventually bring about 
this increased standardization; however, network 
development and use can be accelerated if the process 
of standardization is facilitated. This is particularly 
true in the case of the Canadian library and informa- 
tion network, since the opportunity exists to assist 
libraries and other participants in this network to draw 
up new contracts and to draw them up employing a 
more standardized layout with increased standardiza- 
tion of terminology. 


4.2 Recommendations 
It is recommended that: 


a) i) Canadian libraries and other Canadian library 
and information network participants drawing 
up new contracts of the types covered in this 
report use Appendix | headings as a checklist of 
headings which may be included in the contract; 

ii) where a heading is used, it be used in the form 
shown in Appendix 1; 

iii) headings used appear in the sequence shown in 
Appendix 1; 

iv) Section 3 of this report be used as a guide to 
what is to be included under each heading, 
where a heading is used; 

v) terms used in drawing up library and informa- 
tion network contracts be used as far as possi- 
ble in accordance with the definitions given in 
Appendix 2; 


b) Canadian libraries and other Canadian library and 
information network participants planning to offer 
and/or obtain externally supplied (i.e., not in- 
house) information retrieval and library processing 
services consider the impact of the points raised in 
the guidelines prior to finalizing their plans; 


c) After a period of time, the guidelines, definitions, 
and illustrative model contracts be reviewed in the 
light of experience, of changes in the Canadian 
library and information network, and of changes in 
relevant law, e.g., copyright law. 


APPENDIX | 


QUICK REFERENCE CHECKLIST OF CONTRACT 
SECTION HEADINGS IN RECOMMENDED SEQUENCE 


A) Interpretation 


This should define any terms used throughout the 
contract that are peculiar to the agreement or are 
susceptible to ambiguity. It should also provide neces- 
Sary information concerning how to interpret the 
contract. 


B) Service Description 


The description of the service or the system sup- 
porting the service should either be clearly delineated 
within the text or an appendix, or reference should be 
made to a clearly identified and available (e.g., pub- 
lished) description. If the service can be described 
without reference to the system, then such a descrip- 
tion will suffice. The system description should be 
sufficiently clear and detailed to allow users to avoid 
problems of technical incompatibility, for example, 
trying to access the system with terminals which the 
system does not support. 


C) Scope of Contract 


This section should specify the services under consid- 
eration and the extent of the services. Ancillary 
topics covered within the contract, such as consulting 
services, should be included. The service may be 
supported by means of software which is licensed; in 
this case, the scope of such license should be inserted. 


D) Licensee Obligations 


For most purposes, the user is the licensee. The 
licensee's primary obligation is to abide by the non- 
copying or restricted copying provisions for the data- 
base provided. 


E) Licensor Obligations 


For most purposes, the service operator (SO) is the 
licensor. The licensor's primary obligation is to pro- 
vide the agreed service during the agreed hours. The 
service generally requires the maintenance and up- 
dating of specified databases. 


F) Financial Terms and Conditions 


The basis for payment should be outlined clearly. 
Provisions concerning the methodology of calcuiation 
of monies are primarily based upon automated crite- 
ria, such as connect-time. Interest on monies due and 
required degree of promptness of payment should be 
specified. 


G) Audit 
This section should specify existing rights, if any, to 


audit the fees chargeable. Few opportunities are 
provided to users for auditing the fees payable. 


H) Warranties, Waivers and Limitation of Liability 


Few warranties are provided and in most instances 
errors within the database do not result in any liabil- 
ities. Furthermore, the liability is usually limited to 
simply refunding the costs for the service. 


1) Termination 

This section should specify the terms under which the 
contract may be terminated at the option of one of 
the parties. The financial arrangements relating to 
termination should be stated. 

J) General Provisions 

This section deals with miscellaneous provisions such 


as the period of the contract, the currency in which 
fees are payable, and governing law. 
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APPENDIX 2 
SELECTED TERMS AND DEFINITIONS 
Introduction 


The terms defined in this Appendix are key terms used 
in the main text of the report and terms most fre- 
quently encountered within the agreements examined. 
For ease of use, the terms correspond roughly to the 
headings in the contractual guidelines. Where a 
number of similar terms are available, preference for 
one of the terms is generally indicated. 


A significant amount of overlap occurs with respect to 
the terms and definitions employed in this report and 
those employed in the data processing field. Terms 
primarily originating in the data processing field are 
not included in this Appendix since these terms are 
defined in published dictionaries and glossaries listed 
in the bibliography. Two notable sources in this 
connection are: 


i) Electronic Data Processing Glossary. °® 
ii) Computer Communications and Telecommunica- 
tions Terminology.” 


Equivalent terms are placed in parentheses and near- 
equivalents are defined (when necessary) immediately 
below the term. 


Alphabetic Index to Terms 
Term Section 


Agreement 

Bibliographic Data 

Bibliographic Information Services 
Bibliographic Network 

Command 

Communications Carrier 
Communications Network 
Computer Record 

Computerized Bibliographic Centre 
Computerized Library Network 
Contract 

Copying 

Data 

Database 

Decentralized Network 

File 

File Sharing Agreement 

Hit 

Information Provider 

Information Retrieval Facility 
Information Services 

Intelligent Terminal 

Library Cataloguing Support Service 
Library Network 

Library Processing Facility 
Logical Record 

Machine-readable Data 

Network 

Open Network 

Open Systems Interconnection 
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Ownership 

Private Database Service 
Protocol 

Record 

Resource Network 
Service Operator 

Shared Cataloguing 
Terminal Connect Time 
User 


= 
a 
N 
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1. Parties 
1.1 Service Operator 


(Operator or System Operator, Host or Host Operator, 
Vendor or On-Line Vendor, or Information Service 
Provider) 


Organization providing database services to end 
users or to intermediaries such as libraries or 
information specialists. SOs make a number of 
databases available though their own computers, 
usually via on-line access. The term is preferred 
since it is descriptive of the functions fulfilled by 
SOs without being overly restrictive with respect 
to their activities. SOs can be categorized by the 
type of service they provide. Two main types of 
SO are information retrieval facility (see 2.6) and 
library processing facility (see 2.7). 


1.2 Computerized Bibliographic Centre 


The SO specializing in providing bibliographic 
information services. Alternatively, the organiza- 
tion offering to a number of libraries or similar 
organizations computer-based support for technical 
processing and/or information service operations.? 


1.3 Information Provider 


(Information Service Provider, Database Supplier 
or Provider. Near-equivalents include Information 
Creator, Information Producer, Database Creator, 
Database Owner. These terms are self-explanatory 
and generally more restrictive than "information 
provider.") 


The organization compiling information and making 
it available in machine-readable form.'® Alterna- 
tively, the organization providing material for data 
bases (in the videotex field).™ 


1.4 Communications Carrier 


(Carrier. Near-equivalents include Common 
Carrier, or Common Communications Carrier - a 
public communications carrier; Telecommunica- 
tions Carrier - communications carrier using the 
telephone and telegraph network; PTT - post, tele- 
phone and telegraph authority.) 


The organization providing the data carrying ca- 
pacity, electronically linking remotely located 
devices (between the SO and users). 


The term is in common use and provides a good 
description of the role played by the party. 


1.5 User 


(On-line User, Subscriber, Customer, Buyer. Near 
equivalents include: Broker (information retailer) - 
organization offering information services custom- 
ized to meet the specific information requirements 
of one or more end users. "Current awareness 
services" are an example of customized services. 
Brokers are categorized as intermediary users. 
Intermediary User (Sub-use) - generally an infor- 
mation scientist or librarian utilizing the database 
services at the request of, or for the benefit of, an 
end-user. End-user - user needing the information 
and utilizing it for his own needs. Scientists and 
administrators are typical end users.) 


The Individual or organization utilizing the data- 
base services provided by SO. 


The term encompasses a broad range of individuals 
and organizations utilizing the services of SOs. 
"On-line user" may be a more appropriate term in 
most instances; however, since most systems are 
on-line, the adjective is somewhat redundant. 


2. Recitals 


2.1 Open Systems Interconnection 


A model established by the International Organiza- 
tion for Standardization designed to assist the 
exchange of information. An excellent description 
is provided in Canadian Network Paper Number 1.12 


2.2 Information Services 


Services relating to the provision of information to 
users. '3 


2.3 Bibliographic Information Services 
(Bibliographic Services) 


Services providing information relating to the 
creation, maintenance, or use of bibliographic files 
and/or bibliographic databases. The files and/or 
databases serve one or more of several different 
functions, such as bibliographic searching, informa- 
tion retrieval, bibliographic verification, document 
location, library technical processing (for example, 
shared cataloguing), and provision of service para- 
meters (i.e., pre-agreed conditions and standards 
for provision of information, data, and services).'4 


2.4 Library Cataloguing Support Service 
Systems and services for the cataloguing of library 


collections and for the provision of cataloguing 
data for library purposes. 


2.5 Private Database Service 


(Private File Service) 


A service provided by an SO whereby the database 
is created and retained by the user utilizing the 
SO's processing power with access being restricted 
to that user. 


2.6 Information Retrieval Facility 


A Service Operator (see 1.1) operating one or more 
computers to provide citation retrieval or informa- 
tion retrieval services from a number of databases 
to more than one organization. Citation retrieval 
is typically the retrieval of references to journal 
articles, but abstracts associated with these refer- 
ences may also be retrieved. Information retrieval 
implies a greater scope of searching and retrieval 
including, for example, the searching and retrieval 
of full texts, and/or of numerical and representa- 
tional data. QL Systems Limited is an example of 
an information retrieval facility service operator. 


2.7 Library Processing Facility 


A Service Operator (see 1.1) that operates one or 
more computers to support one or more library 
technical processing operations for libraries of 
more than one_ institution. Library technical 
processing operations include cataloguing, circula- 
tion, interlibrary borrowing and lending, acquisition 
and serials control. UTLAS is a major library 
processing facility service operator in Canada. 
The nearest LC Network Development Office glos- 
sary equivalent term is "bibliographic utilitv." 


3. Service Description 


3.1 


Network 


1. A systematic organizaton of separate units, 
interconnected for the purpose of achieving 
some goal that is more than any one of the 
units can achieve individually.15 


2. Two or more organizations engaged in a 
common pattern of information exchange 
through telecommunications links, for some 
common objectives. '® 


3.2 Bibliographic Network 


A systematic organization of separate units inter- 
connected for the purpose of engaging in the 
shared creation, maintance, or use of bibliographic 
files and/or bibliographic databases, or in the pro- 
vision of access to these files and/or databases. 
The files and/or databases may serve one or more 
of several different functions, such as bibliographic 
searching, information retrieval, bibliographic 
verification, document location, library technical 
processing (for example, shared cataloguing), and 
provision of service parameters (ie., pre-agreed 
conditions and standards for provision of informa- 
tion, data, and services). 
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3.3 Communications Network 


The complex of telecommunications and transpor- 
tation services and systems for the transfer from 
one location to another of information; images 
and/or electronic versions of documents; and docu- 
ments. Information transferred includes bibliogra- 
phic information, such as MARC records, and non- 
bibliographic information, such as factual informa- 
tion and accounting and billing information.'8 


3.4 Open Network 


1. A network in which adherence to a set of 
common policies facilitates access to the data 
bases and other resources which participants 
choose to make available. 


2. A network in which interchange of data be- 
tween autonomous systems is facilitated by 
adherence to common standards and proce- 
dures, for example, those established for such a 
purpose by the International Organization for 
Standardization in its Open Systems Intercon- 
nection (OSI) model. '9 


3.5 Decentralized Network 


A network in which functions, resources, and/or 
operations are to some degree distributed among 
several nodes rather than being centralized in a 
single node. 2° 


3.6 Library Network 
[wo or more libraries engaged in resource sharing.?! 
3.7 Computerized Library Network 


Two or more libraries engaged in resource sharing 
involving the application of computer and commu- 
nications technologies. 22 


3.8 Resource Network 


A systematic organization of separate units inter- 
connected for the purpose of making information 
materials available for use. 2% 


3.9 Protocol 


set of conventions governing the format, relative 
sequencing, and control of communication between 
nodes and levels within a network or system.24 


3.10 Shared Cataloguing 


Utilization by multiple users of an SO system or of 
SO systems to search files of pre-existing cata- 
logue records or database records and to add to and 
edit existing records to create new records. In 
such systems the pre-existing files of catalogue 
records are normally made up of MARC records 
supplied by national libraries and the catalogue 
records input into the system by system par- 
ticipants. 
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3.11 Database 


A sizeable store or collection of organized data 
accessible via electronic means. 


3.12 Data 


Stored and retrievable representations of informa- 
tion. "Machine-readable data" is stored electronic- 
ally and is retrievable via electronic means. "Hard 
copy data" is data in printed or other human- 
readable form. 


3.13 Machine-readable Data 


Representations of information, electronically 
stored and retrievable by electronic means. 


3.14 Bibliographic Data 

Data relating to the description of documents. ?° 
4. Scope of Contract 
4.1 Ownership 


Ownership in this context relates to machine- 
readable bibliographic data and means the posses- 
sion of "the sole right to produce or reproduce the 
work or any substantial part thereof in any mate- 
rial form whatever ... to publish the work or any 
substantial part thereof; and includes the sole 
right: 


a) to produce, reproduce, perform or publish any 
translation of the work; 


d) ... to make any record, perforated roll, cine- 
matograph film, or other contrivance by means 
of which the work may be mechanically per- 
formed or delivered; 


f) ... to communicate such work by radio com- 
munication; and to authorize any such acts as 
aforesaid." 26 


5. Licensee/Licensor Obligations 


5.1 Intelligent Terminal 


A terminal which can be used to perform local data 
processing without the help of a central processor. 


5.2 Copying 


The term is primarily used to circumscribe the 
rights of a party to duplicate or reproduce data in 
machine-readable form. Copying is permissible 
unless prohibited by law in Canada and thus con- 
tractual arrangements are made to _ prevent 
copying. 


6. Financial Terms and Conditions 


6.1 Computer Record 


A set of related data treated as a unit for the 
purposes of computer input, processing, storage, or 
output. A computer record may also be a "logical 
record" (see below), but frequently is not. 

6.2 Logical Record 


A unit or set of data relating to a single logical 
entry such as the bibliographic reference to a liter- 
ary work. Qualifiers such as "bibliographic" or 
"cataloguing" may be added to show the character- 
istic of the record, for example, bibliographic 
record, cataloguing record. 

6.3 File 
A set of related records treated as a unit.?” 

6.4 Terminal Connect Time 


(Connect Time) 
Period of time elapsed between the sign-on and 
sign-off of the user. 

6.5 Command 


An instruction in the form of a character string to 
a computer to carry out some operation. 


6.6 Hit 


Successful match of a command inquiry with a 
logical record in the database. 


7. General 
7.1 Agreement 

A meeting of minds between two or more parties. 
7.2 Contract 


A binding (legally enforceable) agreement between 
two or more parties. 


7.3 File Sharing Agreement 


An agreement concerning the rights of the signato- 
ry parties to access and/or duplicate each other's 
private files. 


Other terms not included in this Appendix may be 
found by referring to the glossaries and dictionaries 
listed in the Selective Bibliography. 
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APPENDIX 3 


ILLUSTRATIVE MODEL CONTRACT 


COMPUTERIZED 
INFORMATION RETRIEVAL FACILITY 


CONTRACT 


BETWEEN: 


AN INFORMATION RETRIEVAL FACILITY 


AND 


A USER 


cont ABLE-OF ‘CONTENTS 


1.0 Interpretation 

2.0 Service description 

3.0 Scope of contract 

4.0 Licensee (user) obligations 

5.0 Licensor (SO) obligations 

6.0 Financial terms and conditions 

7.0 Audit 

8.0 Warranties, waivers and 

limitations of liability 

9.0 Termination 

10.0 General provisions 

Appendix A. Information Retrieval Device 
("Service") 

Appendix B. Databases 

Appendix C. Rate schedule 
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COMPUTERIZED LIBRARY INFORMATION 
RETRIEVAL CONTRACT 


made this day of , 1984. 

BETWEEN: 
in this Contract called "SO", 
OF THE, FIRST. PART 

AND: 


in this Contract called "User", 
OF THE SECOND PART 


WHEREAS the SO provides on-line Information Re- 
trieval Facility Services; 


AND WHEREAS the User desires to utilize the on-line 
Information Retrieval Facility Services; 


NOW THEREFORE this Contract witnesses that in 
consideration of the mutual convenants contained 
herein the parties agree as follows: 


1.0 INTERPRETATION 
Definitions 


"Data" shall mean stored and retrievable representa- 
tions of information. '"Machine-readable Data" is 
stored electronically and is retrievable via electronic 
means. "Hard copy data" is data in printed or other 
human-readable form. 


"Logical Record" shall mean a unit or set of data 
relating to a single logical entry such as the biblio- 
graphic reference to a literary work possibly accom- 
panied by an abstract of the literary work and/or the 
full text of the work. 


"Databases" shall mean a sizeable store or collection 
of organized Machine-readable Data accessible via 
electronic means. 


Governing Law 


This Contract shall be construed in accordance with 
the laws of (Province). 


Number and Gender 


The grammatical changes required to make the provi- 
sions of this Contract apply in the plural sense to more 
than one entity and to corporations, associations, 
partnerships, or individuals, males or females, in all 
cases will be assumed as though in each case fully 
expressed. 


Table of Contents, Headings and Captions 


The table of contents, article numbers, article 
headings, section numbers and section headings are 
provided to assist readability but are not to be consid- 
ered when interpreting this Contract. 


Priority of Documents 


The appendices to this Contract form an integral part 
of this Contract. In the event of an ambiguity 
between the component parts of this Contract, the 
following order of precedence shall apply: 


i) the main body of this Contract; 
ii) Appendix A; 
iii) Appendix B; 

iv) Appendix C; 

v) any additional materials referenced by this 
Contract. 


2.0 SERVICE DESCRIPTION 
SO Service 


The SO provides an on-line computerized Information 
Retrieval Service (Service) described in the attached 
Appendix A. The specifications and systems configu- 
rations supporting the Service may be amended by the 
SO, at its sole discretion, from time to time to include 


changes, enhancements, updates and further develop- 
ments. 


User System 


The User shall provide at its expense, one or more 
terminals for remotely accessing the Service. The 
terminals shall include all communications devices 
inclusive of modems necessary to link the terminals 
into the Service. The terminals may be any one of the 
following types or their functional equivalents: 


a) Asynchronous ASCII terminals operating at 110, 
300 or 1200 bauds; 

b) Bisynchronous IBM 3270 cluster of terminals, 
Operating at 4800 bauds; 

c) SO approved terminals added from time to time. 


3.0 SCOPE OF CONTRACT 
Permitted Use 
The User, subject to this Contract, is permitted to: 


i) utilize the authorized procedures provided by the 
SO for non-exclusive, on-line access to the 
Ser vice; 

ii) connect the terminals to the SO system via tele- 
phone lines or via Datapac (a telecommunications 
service provided by Telecom Canada); and 

iii) utilize the SO system for the specific purposes of 
searching and retrieving data from the Databases 
listed in Appendix B. 


The User acknowledges that each Database as listed in 
Appendix B may specify terms and conditions as to its 
use and such terms and conditions shall form an 
integral part of this Contract with respect to the use 
of that Database. 


Ownership 


Notwithstanding anything to the contrary herein, it is 
understood, acknowledged and agreed that the SO 
retains all rights, title and interest in and to all the 
following: 


a) Databases on the system; 

b) proprietary software; 

c) proprietary systems information; and 
d) any materials related to the foregoing; 


under all patent, copyright, trade secret, proprietary 
right laws, and any other applicable laws. 


4.0 LICENSEE (USER) OBLIGATIONS 


The User, subject to any written provisions to the con- 
trary, shall not copy or otherwise reproduce, or 
knowingly allow employees or other parties to copy or 
reproduce in whole or in part, any of the Databases on 
the system. 


Where the provisions of this Contract permit copying 
or reproduction in whole or in part, the User shall 
acknowledge on such copy or reproduction the origin 
of the data and shall attach or cause to be attached a 
proprietary notice, including a copyright notice in a 
form approved by the SO. 


The User shall implement appropriate procedures to 
ensure that the foregoing provisions of the Contract 
are not contravened and shall bring any known contra- 
ventions to the notice of the SO as soon as possible. 


5.0 LICENSOR (SO) OBLIGATIONS 


The SO shall provide the Service, in an attended mode 
during the SO's normal business hours and in an un- 
attended mode at all other times. 


Notwithstanding the foregoing, repairs or maintenance 
on the computer system, and other causes beyond the 
control of the SO, may from time to time cause the 
SO to temporarily change or withdraw the Service to 
the User. The SO shall, where feasible, provide 
advance notice of any change or withdrawal of service 
by placing such notice on the system as a message to 
the User. 


The SO shall notify the User thirty (30) days in 
advance of any changes to the following: 


a) available Databases; 

b) the system software; 

c) the financial terms and conditions; and 
d) any other factors affecting the User. 


Should such notification be given by means of placing 
a notice on the system as a message to the User, it 
shall be construed as being given thirty days (30) in 
advance if it has been available on a continuous basis 
at least forty-five (45) days in advance of the effec- 
tive date of the change. 
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The User agrees that if the User fails to terminate 
this Contract (pursuant to Section 9), subsequent to a 
proposed change in the Terms and Conditions as pro- 
vided above, such changes shall automatically become 
effective and shall be deemed to form part of this 
Contract. 


6.0 FINANCIAL TERMS AND CONDITIONS 


The User shall pay a non-refundable fee of Five 
Hundred Dollars ($500.00) upon execution of this 
Contract. 


The User shall further promptly pay all applicable 
charges (without holding any reserves) as provided by 
the rate schedule appended hereto as Appendix C. 


It is understood, acknowledged, and agreed that such 
rate schedule may be amended from time to time 
subject to the provisions of Section 5. 


Terms of payment shall be net thirty (30) days and 
overdue accounts shall be subject to a charge of 1% 
per month of the amount in arrears. 


The User further agrees to pay all costs and expenses, 
including legal fees on a solicitor and client basis, 
incurred by the SO in the collecton of any amounts in 
arrears. 


The User shall be liable for all charges attributable to 
the User's authorized account notwithstanding that 
said charges may arise from the unauthorized use of 
the User's account. The User shall not be responsible 
for any further charges arising from the unauthorized 
use of the User's account upon receipt by the SO of 
written notification from the User. 


The User acknowledges and agrees that it shall notify 
the SO of any disputes or errors in any invoice 
presented to the User within thirty (30) days from the 
date of the invoice. Should the User fail to notify the 
SO of any dispute or errors, the invoice as submitted 
shall be deemed to be correct and accurate. 


7.0 AUDIT 


The User hereby acknowledges that it has to its 
satisfaction examined and determined the adequacy of 
the SO system software in measuring the following: 


a) terminal connect time; 

b) on-line usage statistics; 

c) access to a Database; and 

d) number of logical records retrieved from a Data- 
base. 


The SO acknowledges and agrees that any changes to 
the system software affecting the measurement of the 
foregoing shall be deemed a material change and shall 
be subject to the provisions of Section 5. 


The User acknowledges and agrees that nothing in this 


Contract shall be construed as giving the User any 
rights to audit or verify the records of the SO. 
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8.0 WARRANTIES, WAIVERS AND LIMITATION OF 
LIABILITY 


The SO warrants that the Service inclusive of "re- 
sponse times" shall perform as described in Appendix 
A. The SO makes no other representation or warranty, 
express or implied, statutory or otherwise, and the 
User agrees, without limiting the generality of the 
foregoing, that there is no implied warranty of mer- 
chantability or fitness for a particular purpose. The 
User further agrees that the SO shall have no respon- 
sibility to ensure the accuracy or completeness of any 
Databases or any information or materials made avail- 
able to the User. 


Indemnity 


User agrees to indemnify the SO from and against any 
loss, damage and expense suffered or incurred by the 
SO as a result of the material breach of this Contract 
by the User inclusive of, but not limited to, non- 
compliance with any of the notices, restrictions or 
limitations on the use of the Databases. 


Limitation of Liability 


The User agrees that the SO liability for breach of the 
warranty shall be to correct any discrepancies be- 
tween the Service performance and Appendix A, and 
to cancel all charges payable under this Contract by 
the User for the transaction in which the Service did 
not perform in accordance with Appendix A. 


The SO's liability to the User for any loss, damages, 
costs and expenses under, in connection with, or in any 
manner relating to this Contract or the subject matter 
hereof, and regardless of the nature or form of claim, 
action or cause of action, shall not exceed: $5,000. 


The SO will not in any event be liable for consequen- 
tial or incidental damages or for lost profits. 


9.0 TERMINATION 


Termination for Certain Breaches 


The SO shall have the right, at its option, to terminate 
this Contract immediately if the User does not 
promptly pay the fees and charges due hereunder, or if 
User violates the provisions of Section 4. 


Termination Upon Notice 


Either party may terminate this Contract upon pro- 
viding thirty (30) days' notice in writing to the other 
party. 


Termination Provisions 


Upon termination of this Contract, User shall, at its 
own expense, promptly destroy all materials which 
have not been delivered to the SO and shall certify 
such destruction to the SO. Notwithstanding the 
termination of this Contract, the specific restrictions 
applicable to each Database shall continue forever. 


10.0 GENERAL PROVISIONS 


Amendments 


No amendment or modification of this Contract is 


effective unless it is in writing and executed by the 
parties. 


Term 


This Contract shall take effect on and 
will remain in force unless modified or terminated 
pursuant to the terms herein. 


Severability 


In the event that any provision hereof is contrary to 
any law, the parties agree to observe and perform all 
other provisions of this Contract as if such unlawful 
provisions were not contained herein. 


Assignment 


This Contract and the rights and obligations created 
by it shall not be assignable or delegable by either 
party, without the prior written consent of the other 


party. 
Entire Contract 


This Contract contains all the representations, war- 
ranties, convenants, agreements, conditions and under- 
Standings between the parties concerning its subject 
matter. 


EXECUTED AT OTTAWA, CANADA, 
this day of , 1984. 


SO 


EXECUTED AT OTTAWA, CANADA, 
this day of , 1984. 


USER 


Appendix A. Information Retrieval Service ("Service") 


The Service is an on-line information retrieval service 
providing uniform access to a multiplicity of Data- 
bases. The Service may be accessed via dial-up tele- 
phone lines or via the Datapac network operated by 
Telecom Canada. 


Information from the Databases available on the sys- 
tem is organized into logical fields, such as subject 
matter, author, title, etc. Each pre-selected logical 
field may be searched by use of keywords and the 
whole or part of a logical record or records may be 
output. 


The Service includes provisions for the following: 
Information Requests 


- The User to request information concerning the 
available Databases, indices and fields of each 
Database which may be searched. 


Searching 


- The User to enquire from a pre-selected Data- 
base, subject to User defined limits, the available 
information from the Database. The search may 
be limited to designated fields or a combination 
of fields and utilizes the available vocabulary of 
keywords. The search criterion may utilize one or 
more specified fields of search and specified 
logical operators such as AND, negation, OR. 


Displaying the Search Results 


- The User may display the search results on-line or 
off-line at a printer located at the premises of 
the SO. 


On-line Document Ordering 


- The User may order or cancel any document 
available through the SO, upon the payment of a 
fee pursuant to Appendix C. 


Saving, Editing and Running a Search Strategy 


- The User may store a search strategy composed 
of a string of commands for repeated use on a 
number of Databases. The stored strategy may be 
edited to delete, insert or change the fields being 
searched and the limits being used to perform the 
search. The search strategy may be re-executed 
after it has been edited. 


Other Commands 


- The User is additionally provided with means to 
further facilitate information retrieval from the 
SO system by use of additional related executable 
instructions. 


For the purpose of clarification of the foregoing, 
reference may be made to the current manuals, as 
issued from time to time by the SO. These manuals 
include the following: 


- Terminal Operator's Manual 
= Searching Manual 


The USER acknowledges that it has been provided with 
copies of the foregoing manuals. 


Response time 
The SO and User acknowledge and agree that the 
service "response times" shall not exceed by more than 


twenty-five percent the "response times" measured in 
the benchmark tests conducted jointly on eLne 
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User acknowledges the test procedures and benchmark 
test runs to provide a satisfactory measure of the 
"response times". 


Appendix B. Databases 


DATABASE NAME 


Description/Terms and Conditions/Scheduled 
Updates/Costing/pricing rates, schedules, algorithms 
and formulae 


Sample description 


Bibliographic records of all publications in Canada. 
Data may not be duplicated in hard copy or machine 
readable form without written permission of (SO 
name) except that limited reproduction of printed 
output up to 10 copies is permitted for internal 
distribution within (User organization name) only. 
Copies may not be offered for resale in any form. 
Updates scheduled for each week. Database presently 
running six weeks behind publication date of docu- 
ments. Costing/pricing rates, schedules, algorithms 
and formulae - (1.3 x Standard Cost). 


Appendix C. Rate Schedule 


The following are aggregated based upon use to 
determine User charges: 


Item Description Charge 


1.0 
$2.65 per terminal per hour 


Terminal connect 
time 
eit 
On-line use $.0106 per carriage return or 
enter with a maximum of 


eighty characters between 
Carriage returns. 


1.2 Communications 
Dedicated line to 


User (1200 bauds 
- subject to availability) 


$400.00 per month 


Dial-up line Datapac Third party costs from TCTS 
with a 10% overhead charge, 


billed monthly. 
1.3 Database use 


Each record 
retrieved (multiply 
using the Database 
multiplier as per 


$.25 per logical record for the 
first 20,000 logical records, or 
less, retrieved. 
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Appendix B for 
each Database) 


1.4 Output 

For each local 
printer output 
request (maximum 
10 pages) 
Additional pages 
1.5 Documentation 
User Manual 


Search Manual 


Updates for manuals 
(monthly) 


1.6 Terminals 
Terminals may be 


leased or purchased 
from the SO. 


$.10 per logical record above 
20,000 logical records. 


$15.00 


25 


$25.00 per copy 
$25.00 per copy 


$25.00 per copy per month 


1.7 Consulting Services 


Consulting services are 


available from the SO. 


1.8 On-line Document 
Ordering 


Photocopies 


Microfiche 


$2.50 minimum per request for 
up to 10 pages 


$.25 for each additional page 
(plus postage and handling) 


$2.50 per duplicate fiche (plus 
postage and handling) 
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COMPUTERIZED LIBRARY PROCESSING FACILITY 
CONTRACT 


made this day of , 1984. 

BETWEEN: 
in this Contract called "SO", 
OP WHE FIRST PART 

AND: 


in this Contract called "User", 
OFTHE SECOND PARG 


WHEREAS the SO provides on-line Library Processing 
Facility Services; 


AND WHEREAS the User desires to utilize the on-line 
Library Processing Facility Services; 


NOW THEREFORE this Contract witnesses that in 
consideration of the mutual convenants contained 
herein the parties agree as follows: 


1.0 INTERPRETATION 
Definitions 


"Data" shall mean stored and retrievable representa- 
tions of information. "Machine-readable Data" is 
stored electronically and is retrievable via electronic 
means. "Hard copy data" is data in printed or other 
human-readable form. 


"Logical Record" shall mean a unit or set of data 
relating to a single logical entry such as the bibliogra- 
phic reference to a literary work. 


"Databases" shall mean a sizeable store or collection 
of organized Machine-readable Data accessible via 
electronic means. 


Governing Law 


This Contract shall be construed in accordance with 
the laws of (Province). 


Number and Gender 


The grammatical changes required to make the provi- 
sions of this Contract apply in the plural sense to more 
than one entity and to corporations, associations, 
partnerships, or individuals, males or females, in all 
cases will be assumed as though in each case fully 
expressed. 


Table of Contents, Headings and Captions 


The table of contents, article numbers, article 
headings, section numbers and section headings are 
provided to assist readability but are not to be consid- 
ered when interpreting this Contract. 
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Priority of Documents 


The appendices to this Contract form an integral part 
of this Contract. In the event of an ambiguity 
between the component parts of this Contract, the 
following order of precedence shall apply: 


i) the main body of this Contract; 

ii) Appendix A; 

iii) Appendix B; 

iv) Appendix C; 

v) any additional 
Contract. 


materials referenced by _ this 


2.0 SERVICE DESCRIPTION 
SO System 


The SO provides a computer system supporting an on- 
line Library Processing Facility Service called "Cata- 
logues Service". This service 1s described Gin, the 
attached Appendix A. The specifications and systems 
configurations supporting the Catalogue Service may 
be amended by the SO, at its sole discretion, from 
time to time to include changes, enhancements, up- 
dates and further developments. 


User System 


The User shall provide at its expense, one or more 
terminals for remotely accessing the Catalogue Ser- 
vice. The terminals shall include all communications 
devices inclusive of modems necessary to link the 
terminals into the Catalogue Service. The terminals 
may be any one of the following types or their 
functional equivalents: 


a) Asynchronous ASCII terminals operating at 110, 
300 or 1200 bauds; 

b) Bisynchronous IBM 3270 cluster of terminals, 
Operating at 4800 bauds; 

c) SO approved terminals added from time to time. 


3.0 SCOPE OF CONTRACT 


Permitted Use 


The User, subject to this Contract, is permitted to: 


i) utilize the authorized procedures provided by the 
SO for non-exclusive, on-line access to the SO 
system; 

ii) connect the terminals to the SO system via tele- 
phone lines or via Datapac (a telecommunications 
ser vice provided by Telecom Canada); and 

iii) utilize the system cataloguing software for the 
specific purposes of creating User defined Data- 
bases (User Databases), and of searching and 
retrieving data from designated Databases as 
listed in Appendix B. 


The User acknowledges that each Database as listed in 
Appendix B may specify terms and conditions as to its 
use and such terms and conditions shall form an 
integral part of this Contract with respect to the use 
of that Database. 


30 


The User is also permitted, subject to the payment of 
char ges as contained in Appendix C, and subject to the 
availability of adequate computing resources, to 
utilize other information processing services on the 
computer system. 


The User acknowledges and agrees that the SO shall 
use its best efforts to provide all of the foregoing 
services, however, the SO retains the sole discretion 
to determine the allocation of computer resources, 
inclusive of, but not limited to, disk storage, central 
processing unit time, and system software resources. 


The User may, subject to the provisions herein, make 
any User (created or loaded) Database available to any 
other "authorized users" of the system. 


Ownership 


The SO acknowledges and agrees that all rights, title 
and interest in and to the User databases on the SO 
system, shall remain the exclusive property of the 
User 


Notwithstanding anything to the contrary herein, it is 
understood, acknowledged and agreed that the SO 
retains all rights, title and interest in and to all the 
following under all patent, copyright, trade secret, 
proprietary right laws, and any other applicable laws: 


a) Databases on the SO system other than User 
Databases; 

b) proprietary software; 

c) proprietary systems information; and 

d) any materials related to the foregoing. 


4.0 LICENSEE (USER) OBLIGATIONS 


The User, subject to any written provisions to the con- 
trary, shall not copy or otherwise reproduce, or 
knowingly allow employees or other parties to copy or 
reproduce in whole or in part, any of the Databases on 
the system. 


Where the provisions of this Contract permit copying 
or reproduction in whole or in part, the User shall 
acknowledge on such copy or reproduction the origin 
of the data and shall attach or cause to be attached a 
proprietary notice, including a copyright notice in a 
form approved by the SO. 


The User shall implement appropriate procedures to 
ensure that the foregoing provisions of the Contract 
are not contravened and shall bring any known contra- 
ventions to the notice of the SO as soon as possible. 


The User shall provide the SO with notice in writing of 
its intention to permit other Users to access User 
databases. The User shall further submit to the SO 
the terms and conditions under which the User data- 
bases may be accessed. The SO may, at its sole 
discretion, approve or disapprove the terms and condi- 
tions submitted by the User. 


The User shall ensure that any User Databases provid- 
ed for general use conform to the standards and 
format specified by the SO from time to time. 


The foregoing terms and conditions for sharing access 
to the User Database may be required by the SO to 
include terms regarding the following: 


a) the User maintains the Database and undertakes 
to update the Database on a regular basis; 

b) the User permits, subject to acknowlegement, any 
party having access to the Database to copy and 
reproduce same on a non-commercial basis; 

c) the User provides a concise description of the 
Database; 

d) the User indemnifies the SO for any causes of 
action arising from the User Database; and 

e) any other terms considered desirable or necessar y 
by the SO. 


5.0 LICENSOR (SO) OBLIGATIONS 


The SO shall provide the Catalogue Service, in an 
attended mode during the normal business hours and in 
an unattended mode at all other times. 


Notwithstanding the foregoing, repairs or maintenance 
on the computer system, and other causes beyond the 
control of the SO, may from time to time cause the 
SO to temporarily change or withdraw the Catalogue 
Ser vice. The SO shall, where feasible, provide 
advance notice of any change or withdrawal of service 
by placing such notice on the system as a message to 
the User. 


The SO shall notify the User thirty (30) days in 
advance of any changes to the following: 


a) available Databases; 

b) the system software; 

c) the financial terms and conditions; and 
d) any other factors affecting the User. 


Should such notification be given by means of placing 
a notice on the system as a message to the User, it 
shall be construed as being given thirty days (30) in 
advance if it has been available on a continuous basis 
at least forty-five (45) days in advance of the effec- 
tive date of the change. 


The User agrees that if the User fails to terminate 
this Contract (pursuant to Section 9), subsequent to a 
proposed change in the Terms and Conditions as pro- 
vided above, such changes shall automatically become 
effective and shall be deemed to form part of this 
Contract. 


The SO agrees to afford the same care and attention 
to the User Databases, including restricting access to 
authorized Users, as is provided for all other Data- 
bases of a similar nature available on the SO system. 


6.0 FINANCIAL TERMS AND CONDITIONS 


The User shall pay a non-refundable fee of One 
Thousand Dollars ($1,000.00) upon execution of this 
Contract. 


The User shall further promptly pay all applicable 
char ges (without holding any reserves) as provided by 
the rate schedule appended hereto as Appendix C. 


It is understood, acknowledged, and agreed that such 
rate schedule may be amended from time to time 
subject to the provisions of Section 5. 


Terms of payment shall be net thirty (30) days and 
Overdue accounts shall be subject to a charge of 1% 
per month of the amount in arrears. 


The User further agrees to pay all costs and expenses, 
including legal fees on a solicitor and client basis, 
incurred by the SO in the collection of any amounts in 
arrears. 


The User shall be liable for all charges attributable to 
the User's authorized account notwithstanding that 
said charges may arise from the unauthorized use of 
the User's account. The User shall not be responsible 
for any further charges arising from the unauthorized 
use of the User's account upon receipt by the SO of 
written notification from the User. 


The User acknowledges and agrees that it shall notify 
the SO of any disputes or errors in any invoice 
presented to the User within thirty (30) days from the 
date of the invoice. Should the User fail to notify the 
SO of any dispute or errors, the invoice as submitted 
shall be deemed to be correct and accurate. 


7.0 AUDIT 


The User hereby acknowledges that it has to its 
satisfaction examined and determined the adequacy of 
the SO system software in measuring the following: 


a) terminal connect time; 

b) on-line usage statistics; 

c) access to a Database; 

d) number of logical records retrieved from a Data- 
base; and 

e) number of logical records created on a User 
Database. 


The SO acknowledges and agrees that any changes to 
the system software affecting the measurement of the 
foregoing shall be deemed a material change and shall 
be subject to the provisions of Section 5. 


The User acknowledges and agrees that nothing in this 
Contract shall be construed as giving the User any 
rights to audit or verify the records of the SO: 


The User acknowledges and agrees that if the approv- 
ed terms and conditions for use of a User Database 
call for payments to the User by any other party, such 
payments shall be credited to the User's account with 
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the SO, subsequent to their receipt by the SO. The 
User further acknowledges and agrees that the SO is 
under no obligation to collect revenues on behalf of 
the User from any other parties. 


8.0 WARRANTIES, WAIVERS AND LIMITATION OF 
LIABILITY 


The SO warrants that the Service inclusive of "re- 
sponse times" shall perform as described in Appendix 
A. The SO makes no other representation or warranty, 
express or implied, statutory or otherwise, and the 
User agrees, without limiting the generality of the 
foregoing, that there is no implied warranty of mer- 
chantability or fitness for a particular purpose. The 
User further agrees that the SO shall have no respon- 
sibility to ensure the accuracy or completeness of any 
Databases or any information or materials made avail- 
able to the User. 


Indemnity 


User agrees to indemnify the SO from and against any 
loss, damage and expense suffered or incurred by the 
SO as a result of the material breach of this Contract 
by the User inclusive of, but not limited to, non- 
compliance with any of the notices, restrictions or 
limitations on the use of the Databases. 


Limitation of Liability 


The User agrees that the SO liability for breach of the 
warranty shall be to correct any discrepancies be- 
tween the Service performance and Appendix A, and 
to cancel all charges payable under this Contract by 
the User for the transaction in which the Service did 
not perform in accordance with Appendix A. 


The SO's liability to the User for any loss, damages, 
costs and expenses under, in connection with, or in any 
manner relating to this Contract or the subject matter 
hereof, and regardless of the nature or form of claim, 
action or cause of action, shall not exceed: $5,000. 


The SO will not in any event be liable for consequen- 
tial or incidental damages or for lost profits. 


9.0 TERMINATION 

Termination for Certain Breaches 

The SO shall have the right, at its option, to terminate 
this Contract immediately if the User does not 


promptly pay the fees and charges due hereunder, or if 
the User violates the provisions of Section 4. 


Termination Upon Notice 
Either party may terminate this Contract upon pro- 


viding thirty (30) days' notice in writing to the other 
party. 
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Termination Provisions 


Upon termination of this Contract, User shall, at its 
own expense, promptly destroy all materials which 
have not been delivered to the SO and shall certify 
such destruction to the SO. A machine-readable copy 
of all User Databases shall be provided by the SO to 
the User (at the User's expense) prior to destruction, 
should the User so require. Notwithstanding the 
termination of this Contract, the specific restrictions 
applicable to each database shall continue forever. 


10.0 GENERAL PROVISIONS 
Amendments 


No amendment or modification of this Contract is 
effective unless it is in writing and executed by the 
parties. 


Term 


This Contract shall take effect on and 
will remain in force unless modified or terminated 
pursuant to the terms herein. 


Severability 


In the event that any provision hereof is contrary to 
any law, the parties agree to observe and perform all 
other provisions of this Contract as if such unlawful 
provisions were not contained herein. 


Assignment 


This Contract and the rights and obligations created 
by it shall not be assignable or delegable by either 
party, without the prior written consent of the other 
party. 


Entire Contract 


This Contract contains all the representations, 
warranties, convenants, agreements, conditions and 
understandings between the parties concerning its sub- 
ject matter. 


EXECUTED AT OTTAWA, CANADA, 
this day of , 1984. 


SO 


EXECUTED AT OTTAWA, CANADA, 
this day of , 1984. 


USER 


Appendix A. Library Processing Facility Service 


This Service is referred to by the name "Catalogue 
Ser vice". The Catalogue Service is provided by an on- 
line library management system. The Catalogue Ser- 
vice supports on-line retrieval via telephone, dedi- 
cated line or Datapac access at various standard 
industry baud rates. The bibliographic data in the 


Catalogue Service databases is divided into two types, 
namely: 


- access point data (names, titles, subjects, 
numbers, etc.); and 

- document data (further descriptive data such as 
edition, publication date, bibliographic notes). 


The access point data is stored in the access point 
files while the document data is stored in the docu- 
ment files. 


The Catalogue Service allows the User to add, change, 
or delete information in its User Database. 


Within the cataloguing function, the following sub- 
functions are provided: 


- cataloguing; 

- catalogue maintenance; 
- system cross-reference; 
- local cross-references. 


The subfunction selected determines what different 
cataloguing activities can be performed. The activi- 
ties include the following: 


Entering or Attaching Records or Data 


Records or data of the type below can be entered in 
the Database. These types are: 


- document data; 

- access point data; 
- relationships; 

- cross-references. 


Document Data 


Document data consists of the non-access point infor- 
mation or "descriptive" data. This includes the infor- 
mation from fixed and leader fields in the CAN/MARC 
format, as well as notes, collation, publisher, cata- 
loguing source, and other descriptive information. 
This is entered using the cataloguing subfunction. 


Access Point Data 


Access points, described in the Searching Manual, are 
entered as independent entries or in conjunction with 
document data, provided they do not already exist in 
the Database. If an appropriate access point already 
exists in the Database, it can be attached to the 
document record being entered. Access points can be 
entered from the search function if they are indepen- 
dent of a document record, or from the cataloguing 
function where they can be attached or entered using 
the cataloguing subfunction. 


Relationships 


Relationships link related or equivalent bibliographic 
document records. Relationships are created through 
the cataloguing function. 


Cross-references 


Cross-references are links between access points in a 
given access point file. 


Catalogue Maintenance 


The information in the Database is changed or deleted 
primarily through the catalogue maintenance subfunc- 
tion. This subfunction corrects or deletes access point 
entries, transfers documents from one access point 
entry to another, and deletes document records. 


The Catalogue Service operates on records described 
in the Data Input Conventions Manual, which manual is 
hereby incorporated into the Contract, and which 
manual, subject to Section 5 of the Contract, may be 
amended as required. 


For the purposes of clarification of the foregoing, 
reference may be made to the current manuals, as 
issued from time to time. These manuals include the 
following: 


- Cataloguing Manual; 
= Data Administration Manual. 


The Catalogue Service further permits the User to 
access and search, utilizing search terms, all autho- 
rized Databases inclusive of the User Database. The 
searching segment of the Database service includes 
provisions for the following: 


- The User to enter a new search term within the 
same access point file. 

- The User to enter a new search term within 
another access point file. 

- Display the access point file display screen for 
the original search term. 

- Display a second or third full information screen 
when the information contained exceeds one 
screen. 

- Display the library symbols of libraries that have 
reported holdings to the Union Catalogue. 

- Display a relationships summary screen with brief 
entries for related records. 

- Display coded information referring to the docu- 
ment record. 

- Display the document record with all of its access 
points and bibliographic notes, plus the coding and 
content designation of the data. 


For the purposes of clarification of the foregoing, 
reference may be made to the current manuals, as 
issued from time to time by the SO. These manuals 
include the following: 


- Terminal Operator's Guide; 
= Searching Manual. 


5) 


The User acknowledges that it has been provided with 
copies of all of the foregoing manuals. 


Response time 


The SO and User acknowledge and agree that the 
Ser vice "response time" shall not exceed by more than 
twenty-five percent the "response times" measured in 
the benchmark tests conducted jointly on 
The User acknowledges the test 
procedures and benchmark test runs to provide a 
satisfactory measure of the "response times." 


Appendix B. Databases 
AUTHORIZED DATABASES 


NAME - Description/Terms and Conditions/Scheduled 
Updates/Cost Multiplier 


Bibliographic records of all publications in 
Canada. Data may not be duplicated in hard 
copy or machine-readable form without 
written permission of except 
that limited reproduction of printed output 
up to 10 copies is permitted for internal 
distribution within User organization only. 
Copies may not be offered for resale in any 
form. Updates scheduled for each week. 
Database presently running six weeks behind 
publication date of documents. Cost multi- 
plier - (1.3 x Standard Cost). 


USER DATABASES 


NAME - Description - 


Appendix C. Rate Schedule 


The following are aggregated based upon use to deter- 
mine User charges: 


Item Description Charge 


1.0 


Terminal connect $2.65 per terminal per hour 


time 
Ibs 


$.0106 per carriage return or 
enter with a maximum of 
eighty characters between 
carriage returns. 


On-line use 


1.2 Communications 


Dedicated line to 
User (1200 bauds 
- subject to avail- 


ability) $400.00 per month 
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Dial-up line Datapac Third party costs from Telecom 
Canada with a 10% overhead 
charge, billed monthly. 


1.3 Database use 


$.25 per logical record for the 
first 20 000 logical records, or 
less, retrieved. 


Each record 

retrieved (multiply 
using the Database 
multiplier as per 
Appendix B for 

each Database). 

The creation of a 
logical record requires 
retrieval of the 
record. 


$.10 per logical record above 
20 000 logical records. 


1.4 Output 


For each local 
printer output 
request (maximum 
10 pages) $15.00 
Additional pages $.25 
1.5 Documentation 


User Manual $25.00 per copy 


Searching Manual $25.00 per copy 


Updates for manuals $25.00 per copy per month 


(monthly) 

1.6 Terminals 
Terminals may be 
leased or purchased 
from the SO. 


1.7 Consulting Services 


Consulting services are 
available from the SO. 


1.8 Storage 
$10.00 per month plus $.25 per 


disk track allocated (regardless 
of use) per month 


Disk storage 
Magnetic tape $10.00 per month per tape 
1.9 Mounting 


$15.00 per mounting of magnet- 
ic tape 


Tape mounting 


2.0 Systems Software 


COBOL compiler 
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